
IN THE COURT OF THE SESSIONS JUDGE AT JORHAT 

Present : Sri Vinod Kumar Chandak, M.A., M.Com., LL.B., AJS 
                Sessions Judge, Jorhat. 
 

JUDGMENT IN CRIMINAL REVISION NO. 35 OF 2016 

(Revision against the judgment & order dated 18-05-2016 passed by 
Sri Nayan Jyoti Sarma, the then Sub-Divisional Judicial Magistrate, 
Titabar Sub-Division, District-Jorhat, in Misc. Case No. 10 of 2014 
under Section 125 of Cr.P.C.) 
 

Sri Biman Bora, 
Son of Sri Hemo Bora, 
Resident of Dihingia Gaon, 
P.S. Mariani, 
District – Jorhat.                                              …….    Petitioner 

- Versus –  

1]. Smt. Pallabi Bora, 
      Wife of Sri Biman Bora, 
      Daughter of Sri Anil Bora, 
      Resident of Pas Somua Gaon, 
      P.S. Mariani, 
      District – Jorhat  
2]. The State of Assam                                   ……..   Opposite Parties 
 

APPEARANCES: 

For the Petitioner            :  Sri Indrajit Kakaty, Learned Advocate, Jorhat 

For the Opposite Party   :  Sri Jubon Mohan Das, Learned P.P., Jorhat & 

                                             Sri Molan Gogoi, Learned Advocate,  

                                             Jorhat 

Date of Argument            :  02-05-2018 & 14-05-2018  

Date of Judgment            :  16-05-2018 

 

J  U D  G  M  E  N  T 

 

1).                This criminal revision is directed against the judgment and order 

dated 18/05/2016 passed by Sri Nayan Jyoti Sarma, the then Sub-Divisional 

Judicial Magistrate, Titabar Sub-Division, District-Jorhat, in Misc. Case No. 

10/2014 under Section 125 Cr.P.C. awarding maintenance of Rs. 2,000/- 

(Rupees Two Thousand) per month to the minor son of the respondent from 

the date of the judgment, i.e., from the month of May 2016 who is under the 
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care and custody of the respondent. Vide the aforesaid order, the court below, 

however, rejected the prayer of maintenance amount in respect of the 

respondent. 

  

2).                The respondent filed a petition under Section 125 Cr.P.C. alleging 

that the revisionist Sri Biman Bora married her according to Hindu religious rites 

and rituals on 24/09/2011 and thereafter they resided together as husband and 

wife in the house of the revisionist/O.P. It is further contended by the respondent 

that soon after her marriage the revisionist started mental and physical cruelty 

upon her. Out of their wedlock a male child was born to them. She was 

demanded dowry by the revisionist. It is further version of the respondent that 

sometimes she managed to bring money from her parent’s house but whenever 

she failed to bring money she was subjected to mental and physical torture by 

her husband which increased day by day. Her husband off and on used to come 

home at late night in drunken condition and thereafter she alongwith her son 

was forced to live outside the house. On 25/03/2014 the torture of her husband 

crossed the limit, she was assaulted by the revisionist and thereafter she was 

threatened with dire consequence. Since then she is living in her parental home. 

On and from 25/03/2014  the revisionist had never enquired about her and has 

not paid any maintenance to her alongwith her minor son. She has no means to 

maintain herself and her husband being a businessman by profession, earns 

about Rs. 10,000/- to Rs. 12,000/- per month. Besides her husband is an able-

bodied person. Hence, the respondent prayed to grant maintenance amount of 

Rs. 5,000/- [Rupees Five Thousand] per month to her as well as her minor son.  

  

3).              The petitioner resisted the claim by filing written statement. He 

admitted his marriage with the respondent but denied that the respondent was 

subjected to any kind of mental and physical torture from his end. According to 

revisionist, he did not inflict torture upon the respondent, i.e., his wife. His wife is 

a desperate lady and she often gets irked upon petty matters. Further 

submission of the revisionist is that the respondent used to stay at her parental 

home and friends house and if he objected to her aforesaid conduct, she used to 

physically assault him and also threatened him to send jail by filing criminal case 

against him. It is his further submission that respondent on 24/03/2014 came to 
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his house and demanded Rs. 75,000/- [Rupees Seventy-five Thousand] or 1 ½ 

bighas of land to their son Partha Pratim Bora as she had decided to leave him 

for good and also to keep their son in her zimma. Both parties met at Jorhat Bar 

Association and executed an agreement as stated by the revisionist. He paid Rs. 

20,000/- on the same day as agreed between the parties and the respondent 

also relinquished his claim on one gold ring and a pair of ear-rings which were 

given to the 1st party. Further contention of the revisionist is that on 25/04/2014 

the remaining amount was paid to the respondent. Thereafter, the respondent 

went to travel to South India for two months after the said agreement with one 

person named Krishna leaving her child with her parent. He prayed for dismissal 

of the petition filed by the respondent.  

 

4).             Two witnesses were examined by the side of the respondent 

including herself while the petitioner/revisionist adduced evidence of three 

witnesses to support his contention.  

                        On evaluation of evidence of both side, the then learned Sub-

Divisional Judicial Magistrate, Titabar Sub-Division, District-Jorhat, arrived at the 

conclusion that the respondent wife is not entitled to receive maintenance from 

the revisionist as per Section 125 [4] Cr.P.C., as she herself by mutual consent 

decided to leave separately from the revisionist, the petitioner having sufficient 

means has neglected to maintain his minor son. Maintenance was awarded at a 

rate of rupees Two Thousand per month to the minor son of the respondent from 

the date of passing of the judgment, i.e., from 18/05/2016. The learned court 

below rejected the prayer of maintenance of the respondent.  

 

5).              The judgment and order passed by the learned court below has 

been impugned mainly on the ground that though the wife refused to live with 

the husband without any reasonable ground and she also failed to prove that she 

was subjected to any kind of torture but the trial court failed to consider the 

written statement of revisionist and his income and erroneously fixed the entire 

quantum of monthly maintenance to their minor son at a very excessive rate on 

the revisionist.  
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6).            Heard learned counsel appearing on behalf of both sides. Also 

perused record of lower court. 

 

7).              The main crux in this revision is that the learned court below 

awarded maintenance to the tune of Rs. 2,000/- [Rupees Two Thousand] to the 

minor son of the respondent from the date of passing of judgment, i.e., from 

18/05/2016, which is excessive as well as not tenable, under the fact and 

circumstances of the case.  

 

8).            In the case of Jahanara Begum –versus- Md. Rustom Ali 

Bhuyan @ Rustom Bhuyan, (2014) 3 GLR 681, Hon’ble Gauhati High Court 

in Para Nos. 25 & 26 of its judgment has held as follows: 

PARA NO-25 

            The Apex Court resolved the conundrum in Shail Kumari Devi –

versus- Krishan Bhagwan Pathak (2008) 9 SCC 632 as follows: 

“42. Again, maintenance is a right which accrues to a wife 

against her husband the minute the former gets married to the latter. 

It is not only a moral obligation but is also a legal duty cast upon the 

husband to maintain his wife. Hence, whenever a wife does not stay 

with her husband and claims maintenance, the only question which the 

court is called upon the consider is whether she was justified to live 

separately from her husband and still claim maintenance from him? If 

the reply is in the affirmative, she is entitled to claim maintenance. It 

is, therefore, open to the Magistrate to award maintenance from the 

date of application and there is nothing which requires recording of 

“special reasons” though he must record reasons as envisaged by sub-

section (6) of Section 354 of the Code in support of the order passed by 

him. 

43. We, therefore, hold that while deciding an application under 

section 125 of the Code, a Magistrate is required to record reasons for 

granting or refusing to grant maintenance to wives, children or 

parents. Such maintenance can be awarded from the date of the order, 

or, if so ordered, from the date of the application for maintenance, as 

the case may be. For awarding maintenance from the date of the 
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application, express order is necessary. No special reasons, however, 

are required to be recorded by the court. In our judgment, no such 

requirement can be read in sub-section (1) of Section 125 of the Code 

in absence of express provision to that effect”. 

PARA NO–26 

          “From the above, it is clear that maintenance can be awarded 

from the date of the order, or, if so ordered, from the date of the 

application for maintenance, as the case may be. No special reasons are 

required to be recorded by the court for awarding maintenance from 

the date of application”.  

 

9).          In the instant case, it is seen that an agreement was executed 

between the couple [Exhibit-A] and the learned court below after verifying the 

said agreement and also on consideration of evidence of revisionist side, i.e., 

Smt. Parimita Bora [DW-1], Smt. Rupa Neog Gohain [DW-2] and Sri Rajesh 

Gogoi [DW-3], held that the respondent is not entitled to get maintenance from 

the revisionist as she herself by mutual consent decided to live separately from 

the revisionist and she was paid a total sum amounting to Rs. 75,000/- [Rupees 

Seventy-five Thousand] as per said agreement. 

 

10).         In the case of Ram Lohan-versus-Bidya Devi, 1973 Cri.L.J. 1270 

[A.P], it has been held by Hon’ble Apex Court that “the existence of a private 

agreement between the husband and the wife does not mean that if 

the husband fails to pay the maintenance allowance, there is no refusal 

or at-least neglect to maintain the wife”. 

 

11).           In another case, i.e., Nizumal Haque-versus-Phool Begum, 

2006 (20 Crimes 108 [M.P.], it has been held by Hon’ble Apex Court that 

“the right of a wife and of children to be maintained by the husband 

and by the actual father is a statutory right, and the duty is created by 

express enactment independent of the personal law, cannot be 

defeated by an agreement to the contrary”. 
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12).             In the instant case, the wife alleged that she was mentally and 

physically tortured by her husband on demand of dowry. The husband stated 

that he is unable to pay the maintenance granted by the learned court below. 

Further, the revisionist in his written statement has stated that the respondent 

went to travel to South India for two months after executing the said agreement 

and receiving the amount of Rs. 75,000/- [Rupees Seventy-five Thousand] with 

one person named “Krishna” leaving her child with her parent. 

 

13).           The Hon’ble Supreme Court in the case of Udaivir Singh-versus-

Vinod Kumari, 1985 Cri.L.J. 1923 [Allahabad], has held that “when 

chastity of wife had been doubted and it is not possible for her to live in 

peace with her husband and such imputation could justify her right to 

live separately and claim maintenance from her husband”. 

                    In another case, i.e., Subhashchadra-versus-Vimla, 1985 (2) 

Crimes 257 [M.P.], it has been held by the Hon’ble Apex Court that “a false 

allegation of adultery itself constitutes mental cruelty to the wife”. 

 

14).               As regards the quantum of maintenance, the petitioner stated that 

he is unable to pay maintenance amount of Rs. 2,000/- [Rupees Two Thousand] 

per month to his minor son as he had paid Rs. 75,000/- [Rupees Seventy-five 

Thousand] to the respondent after selling his cultivable land. Furthermore, from 

the evidence of Smt. Parimita Bora [DW-1], it is seen that she deposed before 

the court that her brother does not have capacity to income and hence he cannot 

give maintenance to the respondent. Respondent has stated that her husband 

had income through his business and cultivable land which could not be negated 

by the petitioner by adducing his own evidence. Be that as it may, there is 

nothing in the evidence on record to indicate that the petitioner is not able to 

earn sufficiently as he is businessman by profession. 

 

15).             From the evidence adduced by both the parties, I do not find any 

infirmity and illegality in the judgment and order passed by the learned court 

below. The learned court below had only awarded Rs. 2,000/- [Rupees Two 

Thousand] as maintenance to the minor son of the respondent/wife which is 

too meager in the present day situation.  
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16).          Further, the revisionist is directed to pay the above maintenance 

amount to his minor son from the date of judgment, i.e., from 18/05/2016 in 

6 [six] equal installments. In the result, the revision is dismissed and disposed 

of on contest. 

                 Send back the case record along with a copy of this judgment and 

order to the learned court below.                         

                 Given under my hand and seal of this court on this 16th day of May 

2018. 

 

                                                                         Sessions Judge, Jorhat. 

Typed & transcribed by:- 

 

  Sri Mrinal Jyoti Bora, 

[Stenographer Grade-I] 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 


